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GUIDELINE : 

The EA Act stipulates that only five of the twelve decisions regarding EAs and hearings require 
written reasons. To make the process open and accountable and to assist participants in understanding 
EA decision-making the Minister will provide written reasons for all twelve decisions regarding EAs 
and hearings. 

For the most part, the Act specifies what matters the Minister will consider in making EA and hearing 
decisions. Re-iterating these in this guideline will ensure that written reasons for decisions include 
consideration of all such matters as set forth in the Act. The Act does not specify, however, what 
matters the Minister will consider in: making a decision to vary or substitute an EA Board decision, or 
to require a new hearing; or responding to a proponent's proposal to withdraw an EA. This guideline 
introduces the matters that the Minister will consider in these decisions. 

Table 1 is an overview, highlighting those decisions where the Act does not presently require written 
reasons, and where considerations for the decisions are not presently provided for in the Act. To assist 
the reader, the following is a list of the twelve decision points following notice of completion of the 
government review of an EA, where the Minister can make a decision. Some decisions are optional 
(i.e. are not necessarily required for each EA). 

List of EA and Hearing Decisions 

Environmental Assessments 

1. Propose amendments to the EA; 

2. Issue order to carry out research; 

3. (a) Accept the EA; 

(b) Amend and accept the EA; 

4. Accept the EA and approve the undertaking (combined); 

5. Approve, or refuse to approve the undertaking; 

6. Proponent's withdrawal or amendment of the EA; 

Decisions to Hold a Hearing 

7. (a) Following completion of the government review; 

(b) Following a proposal to amend the EA; 

(c) Following acceptance of the EA; 

(d) Following amendment and acceptance of the EA; and 

Response to a Hearing 

8. Vary, substitute or require a new hearing. 



TabUe 1 Considerations for the Twelve EA and Hearing Decisions 





Decisions 


Considerations/Requirements 


l 

Proposal 

to 
Amend 


2 

Order 
Research 


3* 
Accept 


3b 
Amend 

& 
Accept 


4 

Accept & 

Approve 

(Combined) 


5 
Approval/ 
Refusal to 
Approve 


6 
WhWnw 

or jjjHJBld 
theEA 


7 

Hearing* 


g 
Response 

to a 
Hearing 


The purpose of the Act 


/ 




• 


• 


• 


• 


X 




X 


The EA submitted 


• 




• 


/ 


• 








X 


The review of the EA 


• 




/ 


/ 


/ 








X 


Any reports or further review required by the Minister 


• 




• 


• 


• 








X 


Any related written submissions 


• 




/ 


/ 


• 


• 






X 


Does not comply with Act/inconclusive/or otherwise unsatisfactory 


• 


• 
















EA is satisfactory to enable a decision 






• 


• 


• 










The EA as accepted 










• 


• 






X 


Notification, consultation, documentation, timing 














X 






Minister considers it advisable to hold a hearing 
















• 




Absolute discretion for decision 
(frivolous/vexatious/unneccssary, etc.) 
















• 




Board transcripts; Board written decision; new evidence 


















X 


Notice required 


/ 


• 


• 


• 


• 


• 




• 


• 


Written reasons required 


• 


• 


X 


• 


• 


/ 


X 


X 


• 



• 

X 

* 



indicates what the Minister shall consider for the various decisions as described in the EA Act. 

indicates what additional information is being introduced by this guideline that the Minister will consider (i.e., is not presently required in the EA Act). 

refers to numbering in text. 
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1. Minister's Decision to Propose Amendments to the EA 

Where no hearing is required following the notice of completion of the review and its public 
review period, the Minister may decide to amend an EA (subsection (ss.) 10(1)) if: 

the EA does not comply with the Act or regulations; 

the EA is inconclusive; or 

the EA is otherwise unsatisfactory to enable a decision on whether approval should be 

given. 

This decision will be based on the following considerations: 

the purpose of the Act; 
the EA submitted; 
• the review of the EA; 

any reports required by the Minister, 

any further review required by the Minister, and 

any related written submissions. 



Minister's Decision to Issue an Order to Carry Out Research 

In Section (S.) 1 1 the Minister may decide, before accepting the EA, to order the proponent to 
carry out research, investigations, studies and monitoring programs related to the undertaking. 
This decision (ss.l 1(1) and 11(2)) will be based on the following considerations: 

• the EA does not comply with the Act or regulations, 

the EA is inconclusive, 

the EA is otherwise unsatisfactory to enable a decision on whether approval should be 
given, or 
proponent's written submissions. 



3. Minister's Decisions to: 

a) Accept an EA, or 

b) Amend and Accept an EA 

Section 8 of the Act stipulates what matters the Minister shall consider in making a decision 
on acceptance, or amendment and acceptance, of the EA. Following the notice of completion 
of the review or notice of proposal to amend the EA, and their public review periods, ss. 12(1) 
and (2) provide that the Minister may require a hearing if the Minister considers it advisable. 
Each of these decisions will be based on the following S.8 considerations: 
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the purpose of the Act; 

the EA submitted; 

the review of the E A; 

any reports required by the Minister, 

any further review required by the Minister, 

any related written submissions; and 

EA is satisfactory to enable a decision. 



Note: Two discrete decisions are made by the Minister when considering an EA. The first one 
is the decision to accept the EA, the second is the decision to approve the undertaking (see 
Items 4 and 5 below). In the first decision the Minister decides whether the EA document 
provides a sufficient basis for the latter decision to be made i.e. whether or not to approve the 
undertaking Approval to proceed with an undertaking can only be made once the EA has been 
accepted. 

4. Minister's decision to Accept the EA and Approve the Undertaking (Combined) 

Following the notice of completion of the review and its public review period, where: 

- the Minister does not consider it necessary to hold a hearing; 

- no submissions have been made; and 

- the proponent waives its right to require a hearing; 

then the Minister may (with the approval of the Lieutenant Governor in Council) decide to 
accept the EA and gave approval to proceed with the undertaking (ss.l4(l)). If submissions are 
received and the submitters and proponent agree to waive their rights to a hearing, then the 
Minister may also issue this combined decision. These combined decisions will be based on 
the following considerations: 



the r c L z A«. 

the V ?; x ; 

the n < h' EA; 

an; p 5 :i" red by the Minister, 

an; r r if v required by the Minister, 

an; 1; I t -n s bm'ssro^; z n A 

EA is s it tory to enable a decision. 



Note: The "e^i^ion? to accep* the EA and approve the undertaking can be made at the same 
time althoi ^h tie Act does not specifically provide for this. 
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5. Minister's Decision on Approval or Refusal to Give Approval to the Undertaking 

Subsection 14(2) of the Act details what the Minister shall consider in making a decision on 
approval, approval subject to terms and conditions or refusal to give approval to the 
undertaking. These decisions will be based on the following considerations: 

the purpose of the Act; 

the EA as accepted; 

any related written submissions. 



6. Minister's Response to Proponent's Decision to Withdraw or Amend the EA 

Subsection 7(3) allows the proponent to withdraw or amend the EA at any time prior to the 
day notice of completion of the review is given. Subsequent to this, the proponent may 
withdraw or amend the EA subject to terms and conditions the Minister may decide to impose. 
The matters to consider when imposing terms and conditions may include the: 

requirement for further public/agency notification; 
requirement for further consultation; 
requirement for additional documentation; 
timing issues; and 
• the purpose of the Act. 



7. Minister's Decision to Hold a Hearing 

There are four situations following which a hearing can be required by the Minister: 

• Completion of the review of the EA (ss. 12(2)); 
Proposal to amend the EA (ss. 12(2)); 
Acceptance of the EA (s. 13); and 

• Amendment and acceptance of the EA (s.13). 

The Minister may decide to hold a hearing if the Minister considers it "advisable". If the 
Minister receives submissions requiring a hearing, following any of the above notices and their 
public review periods, the Act provides that the Minister may decide, at his/her "absolute 
discretion" not to hold a hearing. This decision will be based on the following considerations: 

if the request is frivolous; 

• if the request is vexatious; 

• that a hearing is unnecessary; or 

that a hearing may cause undue delay. 
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Note: It is not common practice to deny a hearing request on the basis of being "frivolous", or 
"vexatious" or that a hearing may cause "undue delay". Hearing requests are usually denied 
because it has been determined that a hearing is unnecessary, i.e. terms and conditions or 
commitments in the EA are considered adequate to address issues raised or that a hearing 
would unlikely contribute to better decision making. 



8. Minister's Response to EA Board Decisions 

Subsection 23(1) authorizes the Minister to make a decision (with the approval of the 
Lieutenant Governor in Council) to: 

(i) vary an EA Board decision or any part of the decision; 

(ii) substitute the decision of the EA Board with another decision considered appropriate; 
or 

(iii) require the EA Board to hold a new hearing and reconsider its decision. 

The decision to vary or substitute and EA Board decision, or require a new hearing will be 
based on the following considerations: 

the purpose of the Act; 
the EA submitted, or the EA as accepted; 
• the review of the EA; 

any reports required by the Minister, 

any runner review required by the Minister, 

any related written submissions; 

the evidence placed before the EA Board including any EA Board transcripts; 

the written decision of the EA Board; and 

any new information that has been brought forward. 

The term "i ew mfonnatior" in the above, refers to significant information that was unavailable 
or unknowi at die time the Board made its decision. If this information had been available at 
the time of me Board's decision, it could have likely altered the Board's decision or terms and 
conditions. 

Note: If a hearing is held under the Consolidated Hearings Act (CHA), this procedure does not 
apply. The CH* has an appeal procedure. 
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9. Other Matters 

The matters outlined in this guideline for consideration in making EA and hearing decisions is 
not exhaustive and therefore, does not preclude other matters being considered in making these 
decisions. 



10. Notices 

All EA and hearing decisions require that notice be given with one exception: the Minister's 
response to the proponent's decision to withdraw or amend the EA. Any notice will outline in 
writing the reasons for the decision as described in the above. In the case of the Minister's 
response to the proponent's decision to withdraw or amend the EA, the Minister will provide 
written reasons for any term or condition imposed. 



11. Maintaining a Record of Decisions 

Written reasons required by this guideline will be maintained in the Environmental Assessment 
Branch's Public Record following the requirements outlined in ss.30(l). 



* 
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